United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF & 
APPENDIX 


“B-7A0] © 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Docket No. 75-7201 


HOTAFT MANAGEMENT CORPORATION, 
Plaintiff-Appellant 
-against- 


AMERICAN TELEPHONE & TELEGRAPH 
CO. and THE NEW YORK TELEPHONE 
COMPANY, 


Defendants-Appellees. 


\PPEAL OF AN ORDER OF THE DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK DISMISSINC PLAINTIFF'S 
CAUSE OF ACTION 


S. ROBERT LEE 
17 West 68th Street 
New York, New York 10023 


Attorney for MEE oper tant 
Sy 


— 


~~ PY 


PAGINATION AS IN ONIGINAL Copy 


INDEX TO PLAINTIFF-APPELLANT'S APPENDIX 
— ee EE ENULA 


RELEVANT DOCKET ENTRIES 

PLAINTIFF-APPELLANT'S COMPLAINT 

NOTICE OF REASSIGNMENT 

TEMPORARY RESTRAINING NOTICE & UNDERTAKING- - - 16 


AFFIDAVIT OF S. ROBERT LEE IN SUPPORT OF 
TEMPORARY RESTRAINING NOTICE 


AFFIDAVIT OF P. G. O'HARE, JR. IN OPPOSITION 
TO TEMPORARY RESTRAINING NOTICE 


REPLY AFFIDAVIT OF JOSEPH R. McCOY III IN 
SUPPORT OF PLAINTIFF'S MOTION 


OPINION AND ORDER, UNi.ED STATES DISTRICT 
COURT JUDGE ROBERT L. CARTER 


NOTICE OF APPEAL TO THE UNITED STATES COURT 
OF APPEALS FOR THE SECOND CIRCUIT 


RELEVANT DOCKET ENTRIES 


February 19, 1975 - Filed complaint and Issued Summons. 


February 21, 1975 - Fi™ed order that defendants are 
restrained from interfering with or terminating the 
telephone service of plcf. pending a hearing for a 
temporary injunction pending the trial of this action. 
Pltf's undertaking $20,000., payable to the order of 
the Clerk of the Court. A HEARING ON TEMPORARY INJUNCTION 
will be held on 2-21-75. Carter, J. endorsed on above 
order: Memo of deposit in the registry of the Court - 
check payable to Clerk in the sum of $20,000. 


February 28, 1975 - Filed deft's affdvt. in opposition to 
pltf's motion for prel. inj. 


February 28, 1975 - Filed deft's memorandum in opposition to 
pltf's motion for prel. inj. 


March 3, 1975 - Filed plaintiff's brief re prel. inj. 


March 7, 1975 - Filed Opinion #42009...a motion for prel. inj. 
was heard on 2-21-75. A temp. restraining order was 
entered and plaintiff was required to post $20,000. bond 
or deposit cash in that sum. The motion is denied. The 
action is otherwise dismissed since no federal questions 
are raised. So ordered. Carter, J. m/n 


March 18. 1975 - Filed pltf's notice of appeal to the USCA 
for the 2nd Circuit from order of Judge Carter, dated 
3/5/75, copy mailed to George E. Ashley, Esq. 


| 
| 
| 
| 


o 


UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

HOTAFT MANAGEMENT CORPORATION, ' 
Plaintiff 

against 


AMERICAN TELEPHONE & TELEGRAPH ©O., & 


- \THE NEW YORK TELEPHONE COMPANY, 


Defendants 
te eeencenessesnnensneseenesseennsnnsnene 

PLAINTIFF, camplaining of the Defendants shows and alleges: 

1. | HOTAFT MANAGEMENT CORPORATION was, at all the times 
hereinafter mentioned a Corporation duly organized under the laws of 
the State of New York. 

2. Upon information and belief, the Defendants, AMERICAN 
TELEPHONE AND TELEGRAPH CO., THE NEW YORK TELEPHONE ©O., are corporations 
organized under the laws of the State of New York and duly authorized to 
conduct business in the State of New York. 

3. The Defendants, AMERICAN TELEPHONE § TELGRAPH CO. is, 


‘on information and belief, the parent canpany of the Defendant, THE 
NEW YORK TELEPHONE CO. 


5. The Defendants, among other things, provides services 


on the Interstate Comerce by maans of telephone wire and other electronic 


m* from the State of New York to other States and to foreign countries, 


6. That the Defendants are subject to the Provisions of the 


Smmunications Act cf 1994 and to the laws and statutes peomigated by the 
Congress of the United States and by various Un 
agencies and administrative bodies, 

: 


ited States governmental 


Constitution of the United States and the Interstate Commerce clause of 
the United States Constitution, 

8. The Plaintiff and the Defendants have utilized, on frequent 
occasions, the facilities of the United states Mails in that, among other 


Shings the Defendant has mailed to the Plaintiff various letters, notices 


and bills utilizing the United states Mails. 

9. That the Defendant is the only company providing 
telephonic Services and that the Plaintiff cannot obtain such telephonic 
services fran any other firm or entity. 

10. That the Defendants have a monopoly over the wires and 
long distance and local telephonic facilities. 


ll. That the Defendants are required by various statutes 
and Acts of Congress and by the governmental administrative agencies 


to provide telephonic se.vices at the rates and conditions mandated by 
such statutes, Acts of Congress and Governmental and Administrative 
bodies. 

12. That the Defendants have rendered to the Plaintiff its 
bills for telephonic services rendered and the cost of the telephonic 
equipment which said bills have been promptly paid by the Plaintiff at 
all times. 

13. ‘hat the Plaintiff is current in the payment of its 
telephone bills and is not indebted to the Defendants for any monies. 

14. That the Defendants have made a written demand for a 
Security Deposit in the sum of $30,000 from the Plaintiff, 


——— 


15. That thereafter the Defendant has unilaterally abrogated 
its agreement and without justification demanded a Security Deposit of 
$56,000 instead of $30,000 agreed to by the Plaintiff, 


AS AND FOR THE FIRST CAUSE OF ACTION 
16. Plaintiff realleges and reiterates each and every 
allegation of this Camplaint numbered one through fifteen, both inclusive, 
with the same force and effect aa if hereinafter alleged in full. 
| 17. That the Defendant has breached its written agreement for 
| 


f the Security Deposit in the sun of $30,000. 


f 18. That the Plaintiff has at all times been willing and able 


to deposit Security with the Deferis.t as previously agreed in the said 


sum of $30,000. 


} 


| 19. That the Defendant has threatened to discontinue the 


| telephone services for the Plaintiff by reason of a claim that the Security 


as requested had not been deposited, which said Security demanded by the 
! 


| Plaintiff was in the sum of $56,000 and in breach of its Agreement. 


20. That the Plaintiff has heretofore deposited the sum of 
$20,000 on account of the said Security Deposit and is ready, willing and 
able to deposit the additional $10,000 required by the agreement. between 


the Plaintirs and Defendants. 


al. That the Defendants have and are 
additional 


refusing to accept the 


$10,000 deposit and in lieu thereof have demanded and now 


| demand that jthe additional sum of $36,000 be deposited with the Defendant. 


22. The Defendants have threatened, in writing, to discontinue 


to the Plaintirr unless the said sum of $36,000 


8 business is the operation of a hotel 
and discontinuance of incoming telephone calls will greatly prejudice and 
| effect the business of the Plaintiff and will cause Plain 


| 23. That Plainti¢e* 
| 


tiff great damage 


AS AND FOR THE SECOND CAUSE OF ACTION 
EE © -ceeeeeetnenenoeeeres 


27. Plaintiff repeats, reiterates and reallegzs each and 
every allegation of this complaint numbered 1 through 26, both inclusive, 
with the same force and effect as if hereinafter realleged in full. 

28. On information and belief that the Defendant THE NEW YORK 
TELEPHONE COMPANY is a wholly owned subsidiary of the Defendant *MERICAN 
TELEPHONE AND TELEGRAPH CO, 

29, That the Defendant THE NEW YORK TELEPHONE CO. is subject 
to the complete control and authority of the Defendant AMERICAN TELEPHONE 


« TELEGRAPH OO. . 


| 
| 
; 


30. On information and belief that all of the acts of THE 
NEW YORK TELEPHCNE CO. are the acts of the Defendant AMERICAN TELEPHONE ¢ 
TELEGRAPH CO. 

31. That all lung distance lines and all long Wistance calls 


of the Plaintiff are made through the use of the properties of the Defendant 
AMERICAN TELEPHONE & TELEGRAPH CO. 
32. - That irreparable damage will be caused to the Plaintiff if 


the Defendant AMERICAN TELEPHONE & TELEGRAPH CO, were to be permitted to 


discontinue Plaintiff's telephone service. 


33. That by reason theresf the Plaintiff demands that the 
Defendant AMERICAN TELEPHONE & TELEGRAPH CO. be enjoined from terminating 
or interfering with the long distance telephone service of the Plaintiff, 

34. ‘That Plaintiff does not have an adequate remedy at law. 


AS AND FOR A THIRD CAUSE OF ACTION 

35. Plaintiff repeats, reiterates and realleges each and every 
allegation of this complaint numbered 1. th-owth 34., both inclusive, with 
the same force and effect as if hereinafter alleged in full. 

36. That the Defendants herein are the sole single source for 
the loca]. is. long distance telephonic service and that the Plaintiff does 
not have the ability to obtain another source for the said teleshonic 
services. 

37. That the business of the Plaintiff is greatly dependent 
on the availability of said te. phonic service, both for the purpose of 
its paying guests; as well as in connection with maintaining communications 
in the world of trade and commerce, among other, for the purpose of obtain- 
ing reservations and making sales on a national basis. 

38. , That for the purpose of coercing the Plaintiff herein to 
make a deposit the Defendants have threatened to discontinue the incoming 
telephone calls to Plaintiffs business. 


-2 + -~+-—— 


39. That Defendants are using the monopolistic grip which 


they possess over local and interstate communications to unlawfully 
coerce, damage and injure the Plaintiff herein and that such acts of 
the Defendant are wilful and deliberate and solely intended to damage 
the mweiness of the Plaintiff, 


40. That the termination of incoming telephone calls is a 


Procedure not permittec vy the Conminications Act of 1934 or by any of 
the laws or statutes pertaining to the Defendants. 


.41. That the termination of incoming telephone calls are 


not justified since the Plaintiff is not liable for the cost of such 
incoming calls nor is the Plaintiff charged with such calls. 

42. That the Defendants in terminating Plaintiffs incaming 
telephone calls interfered with the conduct of Interstate Commerce. 

43. That Defendants termination of incoming calls is an act 
of the Defendants in violation of the Acts of Congress and various laws 
commonly designated as "Anti-Trust" laws. 

44. That by reason of the foregoing the Plaintiff has been 
greatly damaged and will continue to be damaged, all to Plaintiffs 
damages in the sum of $10,000.000. 


45. That Plaintiff respectfully demands treble damages under 
the provisions of said “Anti~Trust" laws for total damages in the eum of 
$30, 000.000. 


| 
| 
i . 
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46. That the acts of the Defendants are wilful and malicious 
entitling Plaintiff to Punitive damages. 
47. ‘That Plaintige respectfully demands punitive damages in 
the sum af $10,000,000, 


AS AND FOR THE FOURTH CAUSE OF ACTION 

48. Plaintiff repeats, reiterates and realleges each and every 
allegation of this complaint #1 through #47, both inclusive, with the same 
force and effect and if hereinafter alleged in full. 

49. That the Defendants nerein have maintained the said 
telephone system and service within Plaintiff's premises, which are 
known as the Hotel Taft, for a period én access of 10 years. 

50. That the Defendants have received substantial revenue from 
the Plaintiffs through the use of the telephone system and service. 

5l. That the Defendants did not demand and did not have a 
security deposit prior to the said demand which the Defendants have made 
upon the Plaintiff. 

52. That the Defendsints demand at this time is not based on “ay 
legitimate business purpose. 

53. That the Defendants demand for a security deposit as against 
this Plaintiff was discriminatory and in violation of the Acts of Congress, 
Laws and Statutes and the Communication Act of 1934, 


54. That by reason thereof and by reason of the said discriminatory 
Practice Defendants herein have violated the aforesaid Acts of Congress and Laws 


of Statutes. 


i. I 


55. By reason of the said violations the Plaintiff has been 
seriously and greatly damaged. 

56. That the damages to the Plaintiff by reason thereof amounts 
to the sum of $500,000. 

57. The Defendants are liable to the Plaintiff for treble damages 
‘and punitive damages by reason thereof. 

58. That the Plaintiff therefor demands damages in the sum 
of $1,500,000. +».gether with punitive damages in the amount of $10,000,000. 


AS AND 7OR THE FIFTH CAUSE OF ACTION 


59. Plaintiff repeats, reiterates and realleges each and every 
allegation of this canplaint #i chreugh #58, with the same force and effect 
and if hereinafter alleged in full. 

60. That the Defendants herein knowing of their exclusive 
right to provide telephonic services and by reason of their monopoly in 
the aforesaid area of telephonic services is in a position to unlawfully 
exert pressure and coerce the Plaintiff herein. 

61. That the Defendants, on information and belief, unilized 
the device of "Security Deposit" as a substitute for rising monies and 
working capital from the persons that utilize Defendants telephonic 
services as a substitute for the rising of working capital as is done 
by other organizations. 

62. That the Defendants, on information and belief, comingled 


such "Security Deposit" with their general funds and utilized such funds 


for general corporate purposes. 
‘ (L 


it 
’ 


63. That by reason thereof the Defendants are Gepriving 
the Plaintiff of Property without the due process of law and for the 
sole, single and unlawful benefit of the Defendants herein. 

64. That by reason thereof the Defendants violate the 
Provisions of the U.S. Constitution, Acts of Congress, and Laws and 
Statutes of the United States all to the detriment of the Plaintiff 

65. That by reason the Plaintiff has been greatly damaged 
in the sum of $500,000. . ' 

66. That Plaintiff respectfully demands that it be awarded 
treble damages for the said violations by the Defendants herein. 

67. That by reason thereof Plaintiff demands $1,500.000 
damages together with punitive damages of $10,000.000, 


WHEREFORE, Plaintiff demands judgement against the Defendant 
as follows: : 
1. That the Defendant be temporarily and permanently enjoined 
s from affecting or terminating ‘the telephonic services of the Plaintif¢ 
herein. 


2. That the Plaintiff be awarded damages as against the 


_ Defendant as follows: 
€@) Qn the third cause of action in the sum of $30,000,000 


for damages and $10,000,000 for punitive damages. 

b) On the fourth cause of action in the ‘sums of %1,500,000 
for damages and $10,000,000 for punitive damages. 

¢) On the fifth cause of action in the sums of $1,500,000 
for damages and $10,000,000 for punitive damages. 


ae That the Plaintiff be awarded costs and reasonable Attorney's 
fees incurred in the prosecution of this action. 


| : (Oe 


Attorney for the Plaintiff 
17 W. 68th Street 


DATE: __ February 19, 1975 “ ‘New York, N.Y. 10023. 


UNITED STATES DISTRICT COURT 


SOUTHER!’ DISTRICT OF 


we aw es ce eee ee er 
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Hotaft Management Corporation 


American Telephone & Telegraph Co. 


Vv 


The New York Telephone Company 


ee eee 


rere, 


NEW YORK 


13 Civ. 0812 (ic) _ 


Docl-et number 


NOTICE OF 
REASSIGNMENT 


Pursuant to the memorancum of the Coordinstire Clerk 


the above entitled action 1s reassirnec to tre crlen“ear of 


JUDGE Rebert L. Carter. 


All future documents submitt 


_—_— — — + 


in this section are to 


he presented in the Clerk's Office for filine end shirll have the 


assirnec 


' 


Dated: February 21, 1975 


ce: 


Attorneys of Recorc 
Robert Lee 


17 West 68th Street 
New York, New York 


4udere*s initials’ after the cocket nurher. 
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ghardt, Cle 


Deputy Clery 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
—————— SORK 


HOTAFT MANAGEMENT CORPORATION, 
J UdDGE CRiesA 
Plaintiff 


against 7S Civ 12 


AMERICAN TELEPHONE & TELEGRAPH CO.,"& 
THE NEW YORK TELEPHONE COMPANY, 


Defendant (s) 


a seteeesenssssenastenceessnes 


Upon the affidavit of S. Robert Lee verified the 15th day of 
February, 1975, and upon a copy of Plaintiff's proposed complaint, and 
upon an undertaking to be made by the Plaintiff pursuant to this order, 


it is now: 


Ordered that the Defendants are restrained from interfering 
with or terminating the telephone service of the Plaintiff herein pending 


a hearing for a temporary injunction pending the trial of this action and 
it is: 


Further ordered that the Plaintiff will file with the Clerk of 
this Court an undertaking in the amount of $ by delivering to 
the Clerk of this Court a certified check, payable to the order of the 


Clerk of the Court, or in the alvernative a Surety Company bond in the 
said amount and it is: 


Further ordered that a hearing of Plaintiff's petition for a 
temporary injunction will be held at the United States District Court at 
40 Center St., Borough of Manhattan, City and State of New York, before 


the Honorable on the 


’ Judge, in Room 
day of _, 1975, and it is: 


Further ordered that service of a copy of this order upon the 
Defendants New York Telephone Company, at 10 Columbus Circle, New York, 
N. Y., and upon the American Telephone and Telegraph Company at 195 Broadway, 
New York, N.Y. , on or before day of February, 1975, together 
with the annexed affidavits and exhibits shall be sufficient, 


Z 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOTAFT MANAGEMENT CORPORATION, 
Plaintiff 
against 


AMERICAN TELEPHONE & TELEGRAPH CO., & 
THE NEW YORK TELEPHONE COMPANY, 


Defendant (s) . 


S. Robert Lee being duly sworn advises and says: 

I am the President of the Hotaft Mgt. Corp., the Plaintiff in 
this action and I am submitting this affidavit in support of Plaintiff's 
application for a restraining order pending a hearing for a temporary 
injunction against the Defendants. 


" The Plaintiff operates a hotel in the City of New York under the 


trade name “Hotel Taft" which said hctel employs approximately 300 persons 


and supplies the traveliing public which originates in the various States 
of the United States and Foreign Comtries with 1532 rooms plus other public 
facilities. 


The Plaintiff's telephone system consists of approximately: 
2000 instruments and is predominantly used by such hotel guests and 
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travelling public for the purpose of making personal telephone 
communications within the State of New York, the other States of the 
United States and with Foreign Countries. The Telephone Company has 
in the past rendered telephone bills which average approximately 
$22,000.00 per month of which said amount approximately $11,000.00 
represents the rental charge for the Telephone Company equipment, and 
the balance of the approximately $11,000.00 represents charges by the 
Telephone Company for the use of the telephone services and the making 
of telephone calls. Of the &aid approximate $11,000.00 which amount 
represents the use of the telephone service, an amount in excess of 
90% represents use of telephones to other States of the United States 
and to Foreign Countries and’ represents Interstate communication and 
Commerce. 


Among other things the jurisdiction of this Court is vested 
by virtue of the fact that an act of Congress known ‘as the Communications 
Act of 1934 is applicable to the conduct of the Defendant Telephone Company 
business in Interstate Commerce and by virtue of the fact that the United 


States Constitution vests exclusive jurisdiction over matters of Interstate 


Commerce in the Federal Courts. 


The Defendant's have entered into a written agreement with the 
Plaintiff requiring the Plaintiff to make a deposit of $30,000.00 as a 
security deposit to assure the Defendants of the payment of its proper bills. 


The Defendants unilaterally breeched the Said agreement and made 
a demand for a deposit of $56,000.00 without cause or justification. The 
deponent has been advised that the Telephone Company may under certain 
circumstances require a deposit representing an average of two months 
billing as its security deposit. Such circumstances are ones in which 
the Telephone Company, with good reason, questions the credit or the 
capacity of the telephone subscriber to meet their applications. Assuming, 
but certainly net conceding, that such two months security entitlement is 
appliceble to the instant Situation the Telephone Canpany might be entitled 
to a maximum deposit of $30,000.00 computed as follows: 
One month of prepaid equipment charges, 
Two months of average service charges, ' 

The equipment charges are paid one month in advance in any event 
thus the Telephone Company is already holding approximately $11,100.00 of 
Prepaid advance charges for the equipment which charge has in fact been paid 
and delivered to the Telephone Company. In addition prior to the Telephone 
Company's unilateral breech of ‘its written agreement, the Plaintiff had 
deposited $26,000.00 with the Telephone Company which the said Company still 
holds thus, the Telephone Company is presently holding approximately 
$31,000.00 in security deposits which said sum is more than adequate for 
*heir security purposes and is an amount as may be required under the tarist 


J 
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AS appears upon the next exhibit, the Telephone Company has 
threatened and, I truly believe intends, to terminate the telephone service 
on incoming calls to the Plaintiffs hotel. It is obvious that such move on 
the part of the Telephone Company is malicious and designed solely for the 
purpose of irreparable damage to Plaintiffs business. It is perfectly clear 
that incoming telephone calls do not constitute a ¢gharge which can be billed 
by the Telephone Company to the Plaintiff but is singly and solely designed 
to prevent potential hotel guests from making incoming calls for purposes 
of room reservations. 

The Plaintiff is willing to deposit such an undertaking as may 
be ortiered by this Court for ‘the purpose of obtaining this restraining 
order and I respectfully suggest to the Court that since it is only 
incoming calls which are intended to be cut off this restraining order 
constitutes no injury or potential injury to the Telephone Company and 
the amount of the undertaking should be, I respectfully submit, absolutely 


A copy of the proposed complaint in this action is hereto 


attached ‘ 


No previous application for this order was made to any Co. t 
of competent jurisdiction. 


in all respects. 


to ~ steel me 
of F Fee Vi Ca 


vb kerld pubuc. * hue Ma, to 
to, 20-4519 04 


Mr, P. G. O'HARE, Je, 


Mr. S. Robert Lee 


~ . President 


Hotaft Management Corporation 
777 Seventh Avenue 


New York, N.Y. 


_ Dear Sir: 


( \ 


New York Telephone 


10 Columbus Circle 
New York, N. ¥. 10019 
- Phone (212) 399-2579 


Febcuary 7, 1975 


Please be advised that your incoming service on 247-4000 will 


be interrupted on Friday, February 14th, if an additional deposit of 


. $26,000.00 is not paid. 
PSC determination. 


If you have any questions, please call me on 399-2519. 


PGO:be 


This will be in accordance with the recent 


Yours truly, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


wee ewewwwnnX 


HOTAFT MANAGEMENT CORPORATION, 
75 Civ. 812 R.L.C. 
Plaintiff, 
- against - AFFIDAVIT 


' AMERICAN TEI ®PHONE & TELEGRAPH CO., 
& THE NEW YOxK TELEPHONE COMPANY, 


Defervants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) SS,: 


Peter G. O'Hare, Jr., being duly sworn deposes and 


1. I em a Business Office Manager - Customer Services 
for the defendant New York Telephone Company ('ielephone Company" 
I make this affidavit in opposition to plaintiff's motion for a 
preliminary injunction. I am familiar with all aspects of the 
_Telephone Cenpenk*s procedures for requesting deposits and with 
the applicable thriff. I am also familiar with the recent 
dealings the Telephone Company has had with the plaintiff. 
effidavit is based on my own personal knowledge and on ‘the 
records of the Telephone Company. 


Statement of Facts 


2. Sometime during the month cf September, 1974,’ the 


\ Atel : Le BWA yi Bi LB DUG re DB) dP 


Telepone Company was informed by the plaintiff that there had 
been a change cf ownership at the Hotel Taft and that plaintiff, 
as the new owner, was requesting telephone service. In accordance 

| with established procedure, the Telephone Company then requested 
credi: ‘nformation from the plaintiff, including details of plain-| | 
tifi's hotel experience, if any. When the plaintiff failed to 
supply this information, defendant contacted Mr. Robert Lee (who 
was alleged to be the President and sole share holder of the 
plaintiff) and requested a deposit equivalent to two months' 
estimated charges, which, based upon the Hotel Taft's prior 
telephone experience, came to $56,000.00. 

3. At the time this demand was made, the prior manage- 
ment of the Hotel Taft ined, and still owes, the defendant over 
$18,000.00 fox telephone service and usage. Mr. Lee protested 
the deposit demahd arguing that the plaintiff had no financial 
-connection with the old ownership or its past indebtedness. At 
Mr. Lee's insistence, a compromise Was finally worked out whereby 
the plaintiff agreed so deposit $50,000.00 in three /3) monthly 
installments in lieu of the requestéd deposit of $56,000.00, on 


the specific understanding that the plaintiff would pay its bill 


within five (5) days of receipt. This understanding was confirmed 
; f 1 


{. 


( 
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copy of which 


‘by defendant's letter dated September 12, 1974, a 


is annexed hereto as Exhibit "A", The letter indicated that oll 
the deposit or bill payments were not made on shin: Sutes waned 
upon, plaintiff's outgoing service would be teenies and its 

ienienns service terminated five (5) days later. 


4. Defendant's records reveal that to date plaintiff 


| i i Z 
Neopet ; "4 - ‘ + 
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has only deposited $20,000.00 with the defendant relative to its 
ag sement. . 

5; At the time this understanding was arrived at, 
defendant still had no credit information regarding the plaintiff 
and, indeed, no credit petediiittae would seem to have been avail- 
able, since plaintiff had then, admittedly, only been incorporate 
for a very short period of time. Parenthetically, as of December 
6, 1974, defendént was still unable to locate any record of 
plaintiff's alleged incorporation on file with the New York State 

" Department of State - Division o£ Corporations. 

6. Thereafter on October 11, 1974, the New York Times 
published an article in its Real Estate Section, a copy of 
which is annexed'-hereto and marked Exhil ~ "B", which indicated 
tnat Mr. Lee wad a lawyer who had no previous experience in the 

‘ hotel industry dnd that he had apparently *cquired the’ hotel 


from @ company dontrolled by one, Gilbert Federbush, who, 
. 
oe 
aa 


Nay " 
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unfortunately, had himself been involved in two prior hotel 


failures. The article further revealed that the Hotel Taft was 
running a deficit of approximately $80,000.00 monthly nad that 
its seein wits had dropped below 50% during the previous 
~summer. Mr. Lee was reported as commenting that he felt himself 
"lucky" that the occupancy rate had risen to 54%, although he 
stated that the "break even point" was between 56% and 58% 
iaeiainicn... 

7. During this same period, defendant received an 
unsolicited telephone call from the Miami office of the Telephone 
Company in the State of Floride requesting credit information 
on the Hotel Taft. Defendant was informed that Mr. Federbush 
was at that time negotiating the purchase of the Carriage Hotel 
in Miami, the Telephone Company was considering the desirability 
of a deposit, and Mr. Federbush had represented to the Telephone 
Company in Miami that he was the owner of the Hotel Taft in New 
York City. F 

| 8. Based on these facts,» Mr. Lee was again contacted 
| : 
I. An analysis‘of the several factors influencing the Telephone 
: Company's decision is contained in a memorandum dated 


December 26; 1974 of Mr. W.. E. ‘Braunlich, Division Manager, 
a copy of which is annexed hereto and marked Exhibit "Cc", 


‘ : . . 
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by defendant and requested to pay the full $56,000.00, based 


upon two months estimated telephone charges. Mr. Lee again pro- 
? t 


tested and requested a meeting with the Public Service Commission. 
| 


Defendant concurred in that pelea and a hearing was held on 
November 7, 1974. A resume of what transpired at that meeting, 
prepared by the ‘defendant, is annexed hereto and marked Exhibit 
"D", The Public Service Commission agreed with the defendant 
that under the Circumstanc-s a $56,000.00 deposit Was appropriate 


In its letter dated November 27, 1974, a copy of which'is annexed 


hereto and markéd Exhibit "E", the Commission stated: 


"The Telephone Company's Tariff, as well as 
the Public Service Law, allows the Company 
to réquest a deposit equal to two months 
average billing. Since Hotaft is a new ; 
corporation and there is'no previous credit: 
history, a deposit of $56,000.00 correspond- 
ing to the most recent two months average ‘ 
billing is considered appropriate." 
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9. Plaintiff disagreed with this deeatabudeink sai 
demanded a formal hearing before the Commission. This request 
was denied. Thereafter in accordance with the Public Service 
Comstunion determination, your affiant wrote a letter to Mr. 


Lee, dated February 44. antes requesting an additional $26,000.00 


? 
=<! 


wf | | ; 


jemi” and advising him that if such sum were not forthcoming, 
plaintiff's telephone service would be interrupted. A copy of 
said letter is hereto annexed and marked Exhibit "F". Shortly 
theeafter, plaintifé commenced the within action, 
The Deposit Tarriff Challenged by Plaintiff 

10. The specific taviff which has been challenged by 
plaintiff permits the Telephone Company to require a subscriber 
to post a deposit equivalent to two months’ estimated charges 
if he cannot otherwise establish hi's credit to the satisfaction 
of the Te lephoné Company. A copy of said tariff is annexed and 
. marked Exhibit "G". The deposit tariff has been in effect, with 
minor modifications, since 1923. After Section 120 of the Public 
Service Law was Jenacted in 1970, the Public Service Commission 
promulgated by resolution a complete set of regulations 
governing all aspects of deposit takiffs. Pub. Serv. Comm'n Case 
“No. 25695 (1970). The -urrent deposit tariff and the Telephone 


Company's practices fully comply with the regulations of the 
Commission. 


t 


2. The figure quoted in the letter 'is in error, since ‘at the time 
of my righ I was not aware thatplaintiff had only paid 

$20,000.00 of the $30,000.00 originally agreed upon’. The 

correct figure is, therefore, $36,000.00. 


a eae 
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Need for the Deposit Tariff 
11. The policy of the Telephone Company is to request 


a deposit only when necessary to protect earned revenues and when 
a subscriber cannot otherwise establish his credit to the satis- 
faction of the Telephone Company. The Telephone Company does not 
favor deposits and dispenses with them whenever possible. The 
Telephone Company is required to pay interest at a rate of 8% 

per annum on deposits and the expenses of administration of 
deposits are latge. 

12. Operating experience has shown, however, that the 
deposit tariff ts the only feasible way for the Telephone Company 
to limit uncolléctible debt to reasonable proportions.’ The tele- 
phone business differs from private enterprise in two important 
ways. First, the Telephone Company, as a public utility, is re- 
- quired by law to supply service to ‘all who seek it. Second, the 
Telephone Company must afford its subscribers virtually unlimited 
credit once their telephones are installed. No other utility is 
in quite the same vulnerable position in the latter regard. With 
gas or power companies, for example, the amount of service which 
can be provided 'to a subscriber within a billing period of one 


‘month is relatively finite. In the case of telephone Service, 


with the availability of making long-distance calls, the 
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potential loss of revenue to the Telephone Company through non- 


payment of bills is enormous. 


13. The need for protection against nonpayment is 


evidenced by the amount of uncollectible debt experienced by the 


Telephone Company. During 1974, it rose to $21,273,463. Un- 


collectible revenues must eventually be passed on to all 


subscribers in the form of higher telephone rates, 


Application of the Deposit Tariff 


i 14. Because of the high cost of maintaining deposit 


accounts, the Telephone Company has attempted to ask fot fewer 


and fewer deposits. The current policy of the Company is to re- 


frain from requesting a deposit unless the customer cannot estab- 
B<) 
lish credit in any other way. 


15. Additionally, although the tariff allows the 
Telephone Company to return business deposits after four years if 
a subscriber's account has not been delinquent, the Telephone 


Company returns the deposit within a shorter time in accounts 


which have not been delinquent. 


16. The Telephone Company is entitled to request a- 


deposit equivalent to two months' estimated charges if a subscrib- 


er cannot otherwi'se establish credit. Once a subscriber has 


{ 
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established credit without a deposit, the Telephone Company will 
not ask him to post a deposit unless he becomes delinquent in 
making payments. | 

17. When an éendtinetion far commercial or business 
telephone service is received by a service representative, the 
applicant's prior telephone service, if any, is cher‘:ed and 
collection experience is obtained and evaluated. If the appli- 
cant has had prior telephone servicé with any telephone company 
and collection experience has been Satisfactory, no further 
information will generally be sought and a deposit will not be 
necessary. 1 

18. If the applicant has not had prior telephone 
service, he will be asked whether he owns or rents his premises, 
his place and type of employment, whether he has bank accounts 
and, if this information is insufficient, he will be asked to 
donates any additional information which would help the Telephone 
Company to evaluate his credit status. 

The Amunt of the Deposit 
19. If a determination is made that a deposit is 


required, the amount-of the deposit‘is arrived at on the basis 


of uniform rules. The amount of the deposit does not depend on 


a subscriber's employment or economic status. If a subscriber 


has had prior telephone service and a deposit is required, the 


"S 


Telephone Company will ask for a deposit equivalent to the 


subscriber's average bill for two months' service. 


20. In sum, the deposit tariff is applied equally ard 
in a nondiscriminatory manner in accordance with established and 


uniform practices. Deposits are essential to control the amount 


of uncollectible debt. 


Sworn to before me this 
y 


day of February, 1975. 
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Mr. R. Leo 

Ta": Hutel 

777 Severth Avonua 

Wea) York, New York 10019 


Dear Mr. Les: Say. 
RS por cvr conversation this morning you asread to pay a | 
$39,000.00 cczssit for the Uo-Taft Manayanent Corporation ia three 


dnstolinotcs as follows: ie 


| 
i 
| 


‘ $10,009.90 by 9/15/74 ras ate Aare: 
-* 10,000.00 by 10/11/74 = ye lage ; 


» » 10,000.08 by L/11/74 whic oe wall 


; Concurrently, you agread to pay the Sill within Five (5) days of 
receipt. Your bill date is the sisteenth, you should recsive the bill 
lyr the tumnty-fourth « the bill siwuld be paid no later than the tirenty- 
e2sht of each month. : 
These arranyoments are in lic of a deresit of $56,009.00. Any 
éeviation Ore our esrced payment arrangements would cause renesotiction 
of te full $55,090.09 cecosit. 


a ne ne i a a ny 


, If the cde vositimayments or the bill Payments are not made by tho 
cates red vron your wutsoing service way b2 interrusted. Your insomir; 
service will b2 teminats} fivg days later. An there's a charge for 
restoring discoxcctal corvica. SS 

| (7 Exhibit A nah ee 


ee 
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- I hope none of this action is nccscsary, I woleam you as a 
( now custoucr and sincarely sich you woll with your now enterprise. 
If I can be of any assistance please don't hesitate to call m. 


Yours truly, 


; : S. P. Akin 
: pe . a Manager 
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About Real Estate 


PEOPLE WITH A 'PLAN' BUY HOTEL 
Se, 


New York Times 
Oct 1l, 1974 
By Alan S. Oser. 


The Hotel Taft, one of the better known tourist meccas of the Times Square 
area, has changed hands. 


In fact, it has changed hands twice since September, 1c first time to a 
campany headed by a man who has had only two previous money-losing flings 
in the hotel business, and the second time to a lawyer who has never been 
in the business at all. 


The story of how veritable novices came to own the 1,432 reom Taft tells 
something about the plight of the city's prewar transient hotels at a time 
of sharply rising costs and lagging tourism. 


Incame-pra’ “ing properties that are operating in the red, with experienced 
owners losing either the desire or the capability to carry on, become the 
target of people with a "plan", 


Sometimes, of late, the people ure community groups hoping ‘vu. same form of 
public subsidy to renovate and operate solid, large and perfectly habitable - 
if money-losing - structures. In the Taft case, it is private businessmen. 


First there was Gilbert M, Federtush, 41 years old, who formed a nonprofit 

company called The Urban Renewal Housing and Development Cc.,oration, chartered 

in New York State, in 1972. He acquired title to the Taft, with no cash 
investment, early last month. Later he transferred title to another entity, 

the Hotaft Corporation, formed by a 44 year old lawyer-acquaintance, Robert S. Lee. 


Now he has another idea - to promote low-income housing in the financially 
ailing older hotels of the city, and he is pursuing it from a three-bedroan 
suite on the 14th floor of the Taft. 


In two interviews, Mr. Federbush would not say from where or wham the money 
for his operation is caming, or how he is now pursuing it. But he did concede 


Majesty 


that two hotel ventures so far have ended in failure. The only other 
real estate he owns, he said, is "some buildings in the Fast Village." 


Last May his campany acquired title to the Hotel Woodstock on 43rd Street 
between Sixth and Seventh Avenues. Thw owners were Affiliated Hotels, a 
group that also owns the Wentworth and the Mansfield, among other smaller 
hotels. The managing partner, Steve Silberberg, said that losses were 
running at $18,000 a month, and the Federbush group was given title - for 
no cash - in the hope that it could build up tenancy and operate at lower 
cost. 


Soon new furniture and television sets started to arrive. Soon, too, 
mortgage and real-estate tax payments c°ased ("If we had continued paying 
the mortgage, we could not make repairs," Mr. Federbush said.) 


But a mortgagee whose loan was coming due could not be persuaded to ease 
the terms of the loan. The mortgag-e started foreclosure proceedings, 
and now runs the hotel as a receiver. Bills are arriving from suppliers 
still. 


In another brush with a hotel, Mr. Federbush said he had had a “conditional 
agreement" to buy the Hotel Paris at West End Avenue and 97th Street. 
Representatives of a British group that owned the property, which was losing 
heavily, were receptive to his plans. 


"We thought we had a deal," he said, and he pumped in "thousands of dollars." 
But the mortgage holder never would acre to the conditions, and title never 
passed. The hotel is in receivership. 


summer, and the operating deficit was repertedly running at about $80,000 a 
month. Hotels need an occupancy of perhaps 55 to 70 per cent, depending on 
their financial stru » to break even. 


The owner, one of Lawrence A. Wien's real-estate campanies, was ready to sell. 
Mr. Wien himself, it was reported, appeared at the closing but did not take 
part in the negotiations. But a lawyer in the office noted that the purpose 
of Mr. Federbush's company was "to acquire buildings and property in urban 
centers for conversion into low-income housing” and added that Urban Renewal 
Housing and Development was "good enough for the sellers if it was good 


enough for the mortgagee." The Wien interests "took no money out of the closing," 


the spokesman said. 


COMnisseae 


e/a 


The mortgagee - the Penn Mutual Life Insurance Company, holders of a loan 
with an unpaid balance of $7.5-million - noted that the property itself 
was security for the loan. Presumably, if the new owners fail, Penn Mutual 
will foreclose, wiping out the Wien layer of financing. But low-income 
housing is apparently not the plan for the Taft, at least for the present. 


Mr. Lee, the new owner, said he had been "lucky" so far in his effort to nn 
the Taft as a commercial hotel. He thinks that the "econamic hedge" is 


working in his favor, because occupancy has risen to an average of 54 per cent. 
Breakeven would be 56 to 58 per cent, he said. 


"People with financial troubles are trying to cut expenses," he said. " 
are going to less expensive hotels." Rates at the Taft are $16.00 for a 


Single and $21 for a double. A vigorous mail campaign to attract visitors 
has heen undertaken. 


People with a financial interest or a social staxe in the future of the 
Times Square area - all New Yorkers, in a senge - will wish him success. 
In real estate, blight is always the possible price of investment failure. 
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Division Manager, Revenues . regen Lia ii. ; 
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As you suggestod, I have porsenally reviewed the facts surrounding 
the request hy West 50th Street for an additional Ceposit from the Hotel 


Taft. This request which would increase the ‘security held on the Hotel 

‘Taft account to $56,000 is, in my mind, absolutely essential at this tim. 

l Several factors influenced my éeecision ‘to sustain this Geposit: 

‘ : il. No Taft is a new corporation formed solely to manage the Hotel 

Taft. Credit information and evidence of Inanagement experience 
is limited. ° . Gre ee ALE Tie 


2. We have been mnable to obtain adequate credit information on 
. . Mr. R. S. Lee who is the sole shareowner of the Ho Taft Cor- 
ve poration. ee ee Sete ay ee ey Ns 


. . 
OO ee gs eee ey erm ee eee + meee coe wre ere 


NG 3. The New York Departiwent of State - Division of Corporations ! 
— , does not have a record of the pape 's incorporating this fim. 
“e Ae 4. The Hotel Industry per se is ina @2pressed state as evidenced 


by several yeoent benkrunce1es, and all hetels are subiect to 
“*., Serious losses du2 to a lew occupancy rate. The New York Times' 
* . article dated Octoeb:r 12, 1974 Specifically indicated that the 

Hotel Taft has exparienced losses of approximately $80,000 per 


5S. The original purchaser of the T ft, Mr. G. Federbush, who is 

; mentionai in the Tiunes' article has been connected with two 

. previous hotel feilures. He Supposedly turned the Hotel Taft 

* - Over to Hr. R. S. Loe and is no longer associated with the 

. corporation. lowever, curing his recent negotiation for the 
purchiuse of the Carziage House Hotel in Miami, Florida he claimed 
ownership of the Hotel Taft. 


Fach of these itans contribute a certain amount of doubt on the ability 
Of the Hdtel to continus operztions Successfuly. ‘is coubt, ot course, 
requires that we adequately secure the $30,000 of credit that we extend to 


this lotel is thi = ful P Docwmumte te a . ’ : vith b ition. a PPE ae 
te ee UM be MPO ORR fr eR Ti Cre famine y 
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+. 8 November 7, 1974 Caen ac 
, et els gO ee oy 
' < , ; an : sf a Gin i“ baer " 
SULJECT: Deposit dispute of NOTAYT Ws NR dsc Sane, Take 
: 247-4000, 777 Sevonth Avenue i ye aes 
. _ Manhattan . . ay iern ths 1 Par ei Faron | 
ae we . i of Seep keey = és Benes Te: \ 
ATTENDING: Mr. C. Kraft = PSC pete Rae ehh ker ota .| 


Mr. R. Lee — President - HOTAFT 
‘Mr. S. Akin — Business Office Manager 
Mr. W. Swinney - NYT Revenues 


uo 


_ Mr. Kraft stated that he would review NYT data with the 
psc finaneial group prior to making this PERERRANET OR 
‘e 
E Mr. Lee opened meeting with statement that Sales Dept. 
had proeken three appointments with him. He is negotiating 
with RCA and Stromberg Carlson for interconnect. PSC ex- 
pressed concern on broken appointments. NYT apologized and 
would leo into the matter immediately after the meeting. 
Mc. Lee also presented a graph showing a gap between his col- 
lections from guests for toll calls and what he was billed by 
ay NYT & PSC stated this matter was being reviewed by the 
C brought before the PSC by the previous owner at an in- 
atts hearing on August 26th. : . ! 
Mr. Lee stated that he would pay his innenieed October 
ana November bills Gn time but would be slower with December 


January and February bills. YT submitted original letter 
requesting deposit of $30,00C contingent upon payment of 
bills within 5 days of receipt This arrangement was made. 


in order to help a new gubecriine get started. Since the 
agreement the September bill was paid beyond the 5 day ar- 
rangement and a disturbing article appeared in the NY Times. 
(Attached) Mr. Lee stated 75% of the article was inaccurate. 
Subscriber also asked for an extension of the payment ar- 
rangenents of the $30,000 deposit. Mr. Lee brought the F 
HOTAFT property from Urban Renewal, A Mr. Federbush was 
involved in this transaction. Mr. Kraft noted that the 
group was previously before the PSC with a case involving 
the Hotel Paris. NYT noted chat meeting involved a lot of 
“smoke " 


Mr. Kraft asked that Mr. Lee rebut the NY Times article 


{ ‘OH BLE thei Hei lee 3D, a Re pc Noyember 6th. 
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{ 
| NYT noted that the burden of jus iene Proper deposit 
of $56,000 should not be én NYT but upon Mr. Lee who has no ex- 
pericnce in the hotel field and no established ercdit anywhere, 
' NYT considers Mr. Lee and HOTAFT a definite risk and if the ac-~ 
| 
i 


count went final the PSC should be critical of NYT for not 
~ having had an adequate deposit due to adverse rate affect on 
all other subscribers. NYT stated it waulé ask a $100 deposit 
; Of a new and unknown "mom & pop" deli and is asking $56,000 
for.a new and unknown hotel venture. 


NYT stated it felt that the PSC should not get involved 
,in a dollar determination regarding a deposit. Either a de- 
‘posit is warranted or not and the tariff covers the approximate 
| amount leaving no room for arthmetic dickering. Mr. Lea felt 
' that the PSC should be able to set a precise dollar amount 
° f. Somewhere between zero and $56,000. Mr. Kraft was non-contttal, 


NYT will not: rues while the’ aonewan is before the psc. 


3 ; PSC will issue a doterminati within 2 weeks. 
A peaag a Ss Po Va ree’ 
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lice S. Robert Lee, 

‘President me 
Hotait Manspcmeat Corporation 
777 Vt Aves 

" New York, We Ye 10019 


‘Dear Mr. Leas 


' This is to advis you of the determination reached Aan a ree- 
oult of the informal heaving held in this office of the Public 
Servi.ca Commission oa Novenser 7, 1974. 


caring was beld masuant to your complains arainss Nerve 
mone Company rerarding their request Yor a $56, COCO. daw 
posit ‘on Seloraone Service for ths Uotel Yalt. Prior to your 
complaint to tie Commis sLoa, the Ccxz apany end yourselzé hed nareed 
to 3 v39,002 Conesie on luis account and pronant payments of your 
bills Guosequent te their receive. This azrecment was conxireed 
by 13 LR gyre b hy RTS B Oxsico Nanuges, in his ietter to you oz 


Squtenber 22 ne, 197@s ) Ss 


onmeeenrenniene ae cnt, 

Subsequent to cn article apnearing tn the New York Tisas of 
Csteher 11, 1974 xerardinz certain ginancial probicas healing exe 
pesienced by the vocel Tact, ik. Agia adviced you in his ietcesr 


ae iat oon 22. Lore hy nt get ee nrexrLound acrvaonent woes Inver nee 


oe Wek ote Coe Be eee ww 


in offect, aad he vas recuestiny a $56, UI, denesiz on 

account basad unen 2n averate o¢ tvo mertiis billing re the 
lot2i. This reoucse £or couitienal deposit was based prinare 
ily unon the macerial anvearing in tha Kew York Tises arzicle, 

29 wail as tha Casnany' & contcatiens chat Che Notel was unser 
on and untxsied cunershkin, there is ne aesgn eredle hiscery 

2 Cha Noe oL's new managenent, and ti e Notsft 1s a new cornoras 
LON. ; 


As afccea at the informal hearing, you scubaitted a letter 
detad November &, 1974 cacing exezption to certain ctatcments 
Su Cho Uew York Wines article suca az tho wonthly loss o£ 
80, C00, cnd che ere occupancy being bolow tac bs -cakeavea 
POLNe 


EXHIBIT E | ~~ 


% 


Pago 2. 


Tho tolenhonsa cempeny's Tarif£ as wall ao tho Public Sore 
ee ater allevs the conpany to resuest a deposit coual Co Cro 
oath's averare billinw. Since Motavt. is a few coxporatica and 
chore 3.8 no previous cre dit hig tsoxy, a deposit of $55,000 covce 
espending to tha most reecat tug isoaths average billing is cous 
cidered appropzlate. 


TF X can provide any MORSE TASES infozuation, pleass do not 
hesitate Co contact ma. 


'.. Very éeuly yours, 


” QUARLES Ima? ‘i 
_, Associate delephone Inginecr 
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New Yori felenhane 
10 Columbus Circle 


; oe New York, N.Y, 10019 
tar. P oe igi Jr, Phone (212) 399-2579 


February 7, 1975 


oe er 


Mr. S. Robert Lee 
President 


Hotaft Management Corporation 
777 Seventh Avenue 
New York, N.Y. 10019 


Dear Sir: 


, 7 f , ; 
Please be advised that your incoming service on 247-4000 will 
be interrupted on Friday, February l4th, if an additional deposit of 


$26,000.00 is not paid. This will be in accordance with the recent 
PSC determination, . 


- If you have any questions, please call me on 399-2519, 


. Yours truly, 


Brot. | 


P. G. O'HARE, JR. 
Manager 


od 


EXHIBIT .F 


P.S.C. No, 800—Telephone 


Section } 
New York Telephone Company OO ee | 
Superseding 9th Revised Page SA 


GENERAL RULES AND REGULATIONS 


G. MINIMUM CHARGES (Cont'd) 
6. Charges Based on Period of Actual Service 


a. Charges are based on period of actual service when service for which the min- 
imum charge is one month is terminated within the first month, under the fol- 
lowing conditions: 


(1) Condemnation of property, dainage to property by fire or similar cause 
necessitating abandonment of the premises. 


(2) Death of the subscriber. 


b. Charges are based on period of actual service when service for which the min- 
imum charge is one month is assumed by a new subscriber during the first 
month except for facilities nut taken over, to which minimum charges are ap- 

licable in accordance with the terms under which the original service was 
ocatched 


H. PAYMENTS AND TERMINATION OF SERVICE 


1, Advance Payments and Depoaits 
Any applicant for facilities or service, whose financial responsibility is not es- 
teblished to the satisfaction of the Telephone Company, may be required to pay 
in advance the service connection and installation charges and at least one 
taonth’s rental. . 


Applicants for se. ice under annual schedules may be required to make an ad- 
vance payment equal to the full annual rate. 
Applicants for facilities or service to which construction charges are applica- 
ble may be required to prepay the monthly payments for such construction 
charges, the amount of such prepay:nent to be computed as provided in E. of Sec- 
tion 14. 

ponsibility is not_established to 


elephone. Company, may also he required to deposit a 
sum up to an amount equal to the total of the estimated charges for two months” 
for the facilities and service, except as provided in Paragraph H.1.a. following 
for deposits in connection with Election Service. Such applicant or subscriber 
who requests or is furnished facilities and service for which a minimum charge 
of more than one month is specified in this Tariff, may, in addition, be recuired 
to deposit a sum up to an amount equal to the total of the minimum charge less 
any installation charge paid hy the subscriber, Such applicant or subscriber who 
requests or is furnished a manual multiple or dial PBX switchboard system or 
concentrator-identifier equipment may, in addition, be required to deposit a sum 
up to an amount equal to the total estimated installing and removal costs for the 
equipment installed less any installation charge paid by the subscriber. The fact 
that a deposit has heen made shall in no way relieve the applicant or subscriber 
from complying with the Tariff regulations fur advance payments and for the 
prompt payment of hills on pr-sentation. Each applicant or subscriber from whom 
a deposit is collected shall be given a certitieate of deposit and a circular con- 
taining the terms and conditions applicable to deposits, in accordance with Part 
600 of the Rules and Kegulations of the l’ublic Service Commission pertaining to 


subscriber deposits, 


A deposit secured from an applicant for residence service shall he reviewed by 
the Company after the first three monthly bills have been rendered. If a deposit 
held is $10 higher or 20% higher (whichever is greater) than the sum of the 
hills for service during the second ani third) months, the difference between 
such sum and the amount of the deposit shall he returned. 


Lasued in compliance with Order af Publie Servic ission, Stat ‘ 
ong Son pace i] rvice Commission, State of New York, issued February 6, 


Ixsued April S, 1974, r ets Effective June S, 1974, 
By Edward 1.. Friedman, General Attorney, 
1095 Avenue of the Americas, New York, N. Y. 10036 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


‘AMERICAN TELEPHONE & TELEGRAPH ©O., IX., 


AND NEW YORK TELEPHONE & TELEGRAPH ©O., IN., 


Defendants 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) ii 
Joseph R. McCoy III, an attorney duly admitted to practice law in the 
State of New York under the penalties imposed for perjury alleges as follows: 
I am an attorney associated with Mr. S. Robert Lee, the attorney for 
the Plaintiff in this matter, and I am therefore fully familiar with all the 
facts and circumstances heretofore had herein. 


Submitting this information in reply to an affidavit made by 
Peter O'Hare, which was heretofore submitted to this court. The instant 


affirmation is based upon the information given to me by the attorney of 


record for the Plaintiff, the person who is intimitely involved and 


is presently in California. 


wt is necessary for the Plaintiff to submit this reply because 
of the many inaccuracies contained in the affidavit submitted by 
Mr. O'Hare, 


Mr. O'Hare has only recently taken on the position as a Business 
Office Manager for the Telephone Company and has not, at any time, been 
involved with any of the matters which are the subject matter of this 
litigation; all Prior negotiations and agreements between the parties 
which formed the basis of this litigation were had with a Mr. Akin, 
the Office Manager for the Telephone Company at that time. Accordingly, 
at the very best, Mr. O'Hare is submitting a sworn affidavit claiming 
knowledge of the Situation solely based upon hearsay statements made to 
him by others. Hopefully, this would be the reason for the inaccuracies 
Contained in his affidavit. 


Firstly, Mr. O'Hare states that the prior Management of the Hotel 
Taft is indebted to the Telephone Company for $18,000.; this is totally 
incorrect. The prior Management presently has a dispute with the 
Telephone Company which may Or may not represent an amount owing to the 
Telephone Company; this amount has been in dispute for a considerable 
pel “of tine and it is enlightening to note that the Telechone Company 


a 
a 


0G 


has in fact allowed the situation to drag on partially because of the 
untenability of their claim. To date the Telephone Company has not 


Proved that any money is owed to it by anybody connected with the Plaintiff. 


The above mentioned situation, I am informed, arose approximately 
‘several years after bills were paid by the previous management, and the 
Telephone Company then advised the prior management of this hotel that a 
mistake had been made in the prior billings and attempted to charge the 
prior management the additional sum of $18,000. without substantiating 
their claim for that sum. For obvious reasons the previous management 
refused to pay this $18,000. In addition, at the time the Plaintiff in 
this action purchased the hotel, the Telephone Company rendered its final 
and camplete bill for its telephone services to the sellers of the Hotel 
Taft and that bill was paid in full. Therefore, any statement contained 
in any affidavit submitted by any person alluding to the fact that the 
sum Of $18,000. was owed and due to the Telephone Company from either 
this Management or the prior Management is totally false. 


The Telephone Company further attempting to persuade this court 
as to the malicious motive on the part of the Plaintiff makes the totally 
untrue statement indicating that no certificate of incorporation existed 


as of December 6, 1974. This is a total and absolute lie and in proof 
of such lie I am attaching hereto a xerox copy of the receipt fram the 
Secretary of State showing the date of the incorporation of the Plaintiff 
as of September 10, 1974, 


As to the article in the New York Times mentioned in Mr. O'Hare's 
affidavit, neither the Telephone Company nor the Plaintiff controls the 
New York Times or its reporters. Further to the best of my knowledge an 
article appearinc “n a newspaper has never been admitted in any court of 
law as to the truth or falsity of the facts contained in the article; it 
is further not my opinion that reliance on a newspaper article has ever 
been considered as part of a reasonable credit check made in the normal 
course of business by any reputable firm. However, in this case it appears 
that the Telephone Company has based their entire argument on said article 
‘may also indicate why the Telephone Company may have problems in 
Operating its business profitably. Furthermore, the reporter did not 
indicate the source of his information nor did he indicate that such 
information was accurate. As a matter of fact, the information in the 
New York Times was absolutely not accurate. 


In any event it is obvious that a newspaper article could never 


form tae basis whereby a party could with absolute impunity breach a 
written agreement: with any party without first conducting at least a 
cursory investigation to delve into the actual truth of the allegations 
contained in the article. This was never done by the Telephone Campany 
and to this date an investigation has never been made by the Telephone 
Company. 


The Defendants have never requested any credit information from 
the Hotel Taft. They should certainly not complain at this time that 
they did not have credit information. It is indeed tragic thai one of the 
largest public utilities in the country and the world would base its 
entire credit process not upon any credit check which is readily available 
through various “credit banks" but rather upon short unconfirmed newspaper 
articles. 


Such credit information was not requested even though the President 
of the Plaintiff did in fact during the last hearing before this court 
give credit information to Mr. O'Hare who apparently was not interested 
in this credit information. Credit information by the Plaintiff was given 
to Consolidated Edison whose bills run considerably higher than the Teleshone 
Campany bills and which Consolidated Edison js also a public utility just 
the same as the Telephone Company and yet Consolidated Edison neither 


requested nor received any security deposit. 


“ 


The Defendants could easily have verified with the Plaintiff's 
bank the average balances maintained in the said bank, sa d average sums 
are very substantial, normally in th six figure range. It is cbhvious 
that this so-called "Credit Information Gap" is merely a device \1sed by 
the Telephone Company to extort substantial deposits from its customers, 
in violation of its own rules and regulations and in-violation and 
flagrant disregard of the Federal Communications Commission rules and 
regulations concerning said deposits for the sole Purpose of obtaining 
monies into the Telephone Company treasury, thereby avoiding the necessity 
of making a public offering of its stocks and bonds or engage any bank 
borrowing as every other major American Corporation is required to do, to 


increase its assets. 


There has never been a formal hearing. There was, however, an 
informal conference held in New York City under the auspices of the 
Public Service Conmission during which no minutes were taken by anyone 
nor was any documentary evidence or opinion briefs submitted by any of 
the parties and appeared to be solely an attempt by the Telephone Company 
to campromise the disputed matter. The result of the informal conference 
was nothing more than a settlement discussion before a member of the 
New York State Public Service Commission which, in any event, had no 
jurisdiction over the dispute due to the ‘terstate nature of the service 
rendered to the Plaintizi by the Defendant. 


With same reluctance I must here state that it appeared fron the manner 
in which the conference was held and the subsequent correspondence 
received therefrom that the member of the Public Service Commission was 
merely attempting to settle an embarrassing situation in favor of a 
New York State Public utility and thereby obtaining for said public utility 
_ the benefits of a security deposit to which they were not entitled. 


The argument propounded by the Telephone Company both ir. the 

affidavit and before the court that the necessity for the Telephone 
Company in obtaining substantial deposits as occasioned by certain losses 
of revenue is absolutely preposterous. The absurdity of this argument 

F can be noted from the fact that the Defendants have gross annual business 
in the area of approximately Eighteen Billion Dollars and its losses in 
revenue is in the sum of Twenty One Million Dollars. That collection 
record appears to be even better than the Internal Revenue Service who 
dces not and has never claimed to be capable of obtaining a 100% collection 
of outstanding det*s. 


The fact that the Telephone Company may not be able to compel 
the reputable Plaintiff to submit to the extortionary demands of the 
Telenhone Campany by making the demanded security deposit will in no 


event have any effect upon any other of the Telephone Cumpany "Clients" 
who may in fact be in financial difficulty and therefore obligated to 
camply with the maximum security tariff to be imposed. 


I respectfully submit to the court that the affidavit of 


fo 


Mr. are must be looked upon as solely self serving; writte.. by a 


person who has no personal knowledge of the facts of this case, is 
presently occupying a position in the Telephone Company where his 
continued employment and further promotion capabilities may in fact 
be clearly weighted by his actions in this matter, and therefore said 
affidavit must be looked upon by this court with a "jaumiiced eye", 


7 


In closing I wor'd further like to reiterate that this affidavit is 


« 


submitted by myself and not Mr. lee, solely because of the unavailability 
of Mr. Lee who is, as Presently stated, in the State of California. 


WHEREFORE, I respectfully request that this court grant the Plaintiff's 
motion in all respects. 


Dated: March 3, 1975 
ne Se 


© © 0600000006006006006 


ee a —=— LL SS eee 


FILING RECEIPT 


Te OF cia ate eee —=—=Nxoaq=a——— 
Incorporation (Business ) , s 


CORPORATION NAME 


HOTAFT MANAGEMENT CORPORATION 


DATE FILED 


9/10/74 


‘DURATION & CO. CODE 
PF Si 


A leosessa°s*; 
NO. AND KIND OF SHARES ae ° 
200 apv ¥ res . =. 
eecece ‘; id 
LOCATION OF PRIN. OFFICE y COMMENT = 
RYC NY CO me : 
ADORESS FOR SERVICE OF PROCESS TTT 
777 SEVENTH AVE &Y KY ecccece 
REGISTERED AGENT, IF ANY ~ 
° e Ph 
eeee 
FILER AND ADURESS 7 . S 
, S ROBERT LEE 5 8"'9 
17 WEST 68th sT ‘ ‘ oo 
! NEW YORK NY 10023 ee. 
:  _S DOLLAR FEE TO COUNTY wie eet nie & 
'  “, FEES AND/OR TAX PAID AS FOLLOWS, 
; CHK. [] M0. [] CASH ceseee 7 
q ‘ eco eece 
ie = FILING ; ee ee 
$ TAX 
- CERTIFIED COPY 60 
1 $ CERTIFICATE TOTAL $ 
' REFUND OF $ TO FOLLO 


JOHN J. GHEZZI 
: . ACTING SECRETARY OF STATE 


a 


UNITES} STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOTAFT MANAGEMENT CORPORATION, 


Plaintiff, : 
N - against - 2 75 Civ. 812 
AMERICAN TELEPHONE AND TELEGRAPH 3 
COMPANY, and NEW YORK TELEPHONE 
COMPANY, $ 
Defendants. : ; 


S. Robert Lee, Esq. 

17 West 68th Street 

New York, New York 10023 
by: Joseph R. McCoy III, Esq. 
Attorneys for Plaintiff 


George E. Ashley, Esq. 

New York Telephone Company 

1095 Avenue of the Americas 

New York, New York 10026 | 
by: Walter Reid, Esq. 
Attorneys for Defendants } 


CARTER, District Judge 


OPINION 


This is an action for injunctive relief 
and damages. The commerne clause and the Federal Com- 
munications Act, 47 U.S.C. §406 are relied upon as the 
bases for jurisdiction of this court. The claim is 
dubious, and moreover seems Clearly barred under 28 
U.S.C. §1342 since an appropriate remedy appears to 


exist in the state courts, see, e-.g., Matter of Foy v. 
Schecter, 1N.Y. 2d 604, 154 N.Y.S. 2d 927 (1556); 


New York Telephone Co. v. Public Service Comm., 36 A.D. 
2d 261, 320 N.Y.S. 2d 280 (3d Dept.), modified, 29 N.Y. 


2d 164, 324 N.Y.S. 2d 53 (1971). 


Even assuming jurisdiction exists, however, 
the case must be dismissed. Plaintiff, as far as I 
can understand the facts, is the new and most recent 


owner of the Hotel Taft, one of New York's larger hotels. 


When plaintiff took over ownership last September, defend- 


“ant requested credit information from plaintiff. Defend- 
ant alleges that it received no information and defendant 
then requested of plaintiff a $56,000 advance deposit 
which, based upon prior service to the hotel, defendant 
estimated to be the equivalent of two months' charges. 
At that time, the old management owed the company $18,000 


for telephone service and usage. Plaintiff protested the 


demand, asserted it had no financial relationship to 


the prior owner, and agreed to deposit $30,000 in-three 
monthly installments. Plaintiff has only made a $20,000 


advance deposit. 


On or about October 11, 1974, THE NEW YORK 
TIMES published an article which stated that the hotel 
had changed hands twice since September; first to a 
company headed by a man associated with two prior money- 
losing hotel operations; and then to the present owner, 
who is without hotel experience. It was indicated that 


the hotel was losing $80,000 a month. 


-— i 


Spurred by this article, the company concluded 
that ‘the advance deposit should be increased to $56,000. 
The increase was also demanded for the further reason 
that the company had no credit settee on Mr. Lee, the 
sole proprietor, and no record of plaintiff's registra- 


tion with the New York State Division of & caracaa™ S 


Plaintiff in an affidavit filed with its 
brief asserts that no credit information was ever requested 
and controverts other details which defendant has asserted 
as facts. However, there is no dispute that plaintiff 
has made a $20,000 advance deposit and that defendant 


is demanding $56,000. 


Sb 
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Lee 


When advised of defendant's decision to maid 
request a $56,000 advance deposit, Mr. Lee protested, 
and on November 7, 1974, Mr.’ Lee and representatives 
of defendant met with a Charles Kraft, Associate Telephone 
Engineer of the New York State Public Service Commission. 
On November 27, 1974, Mr. Lee was informed that the 
commission had determined that the telephone company's 
request was reasonable. Plaintiff requested a formal 
hearing before the commission which, according to the 
Plaintiff (Transcript p.6), was denied and the decision 


of Mr. Kraft was affirmed. 


On February 7, plaintiff was advised by 
defendant that "in accordance with the recent PSC deter- 
mination" incoming service on Hotel Taft phones would 
be interrupted unless on Friday, February 14, an addi- 
tional deposit of $26,000 was paid. Defendant advises 
that the amount due is in fact $36,000, since the February 
7th letter had been written under the mistaken belief 


that plaintiff had already deposited $30,000, instead 
of $20,000. 


The motion for preliminary injunction was 
heard on February 21. A temporary restraining order 
was entered and plaintiff was required to post a $20,000 


bond or deposit cash in that sum. The motion is denied. 


SF 


No irreparable injury has been shown and hence the motion 
must be denied. See Gulf & Western Industries, Inc. v. 
Great Atlantic & Pacific Tea Co., Inc., 476 F. 2d 687 
(2d Cir. 1973). Plaintiff is not being denied service. 
It is being required to make an advance deposit of an 
estimated two months' service charge. This requirement 
is authorized under PSC General Rules and Regulations, 
and plaintiff's complaint concerning defendant's right 
to require it to make the advance deposit in dispute 
was heard and approved by the PSC, the agency authorized 
and equipped to deal with such problems. 

The action is otherwise dismissed since 
no federal questions are raised. The issue here does 
not concern the rates defendant charges for interstate 
calls, cf. Ivy Broadcasting Co. v. AT&T, 391 F. 2d 486 
(2d Cir. 1968), but whether the large advance deposit 
which defendant demands is an appropriate condition 
which it may require in respect of providing plaintiff 


with telephone service. That is a local matter within 


the jurisdiction of the C. 


SO ORDERED. 
New York, New York 


March 5, 1975 


ROBERT L. CARTER 
U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOTAFT MANAGEMENT CORPORATION, 


Plaintif®é, 


75 Civ. 812 


“against- 
Judge Robert L. Carter 
AMERICAN TELEPHONE AND TELEGRAPH 


COMPANY, and NEW YORK TELEPHONE 
COMPANY, 


Defendants. 


NOTICE OF APPEAL TO 
THE UNITED STATES 
COURT OF APPEALS FOR 
THE SECOND CIRCUIT 


Notice is hereby given that HOTAFT MANAGEMENT 
CORPORATION, plaintiff above named, hereby appeals to the 


United States Circuit Court of Appeals for the Second Circuit 
from the order of Judge Robert L. Carter, United States 
District Court Judge of the United States District Court, 


Southern District of New York, entered in this action on 


March 5, 1975. | [ A 
Dated: New York, New York 8S. ROBERT LEE 
March 7, 1975 Attorney for Plaintif£- 
“ Appellant 
TOs 17 West 68th Street 


New York, New York 10023 
GEORGE E. ASHLEY, ESQ. 212-362-6040 
New York Telephone Company 
1095 Avenue of the Americas $ 
New York, New York 10026 
Attentions Walter Reid, Esq. 
Attorneys for Defendants 


